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INTRODUCTION
Bankrupt cities and counties tend to have significant pension and other retirement obligations, but often times, very little money is set aside to pay such obligations.' These cities and counties generally have offered a much more generous recovery on these claims than the recovery offered for bonds and other general unsecured claims. 2 Until recently, the disfavored creditors [Vol. 37:25 did not object to their treatment. 3 However, the municipal reorganization plans in Detroit and Stockton promised to pay pension and retirement claims a greater percentage than other unsecured claims with the same priority, and a number of creditors objected. 4 Judge Rhodes approved Detroit's bankruptcy plan over these objections, 5 and Judge Klein has stated that he will approve Stockton's plan. 6 This Article argues that bankruptcy's unfair discrimination standard prevents a municipality from granting workers and retirees a greater recovery than an objecting class of disfavored creditors. Although political considerations may induce a court to construe that standard to permit a municipal reorganization plan to favor workers and retirees, current law does not allow it.
If a municipality were liquidated under Chapter 7 of the Bankruptcy Code, the underfunded portion of the pensions would share pro rata with the other unsecured claims. 7 However, municipalities cannot be liquidated in Chapter 7 or reorganized under Chapter 11 ;8 they are reorganized under Chapter 9.9 Chapter 9 borrows most of its rules from Chapter 11,'0 the chapter that is typically used to reorganize corporations. Although courts and commentators frequently recite a bankruptcy norm of equal treatment,' bankruptcy law recognizes many exceptions that give some creditors priority over others.
1 2 None of these exceptions, however, give retirees priority over general unsecured creditors to justify the disparity in repayment that municipalities would prefer. 13 The reorganization plan determines the distribution to creditors within limits set by the Bankruptcy Code. One limit is that of equal treatment. The equal treatment norm states two different restrictions. If two claims have equal priority and are placed in the same class, the plan of reorganization must provide equal treatment to each.1 4 Plans may discriminate between claims placed in different classes, however, as long as they do not "discriminate unfairly" against a class that votes against the plan. 15 Although the precise scope of this latter restriction is unclear, nearly all courts and commentators agree that a dramatic difference in recovery (such as the difference between the recoveries enjoyed by the retirees and general unsecured creditors) at least creates a strong presumption of "unfair discrimination."' 16 Nonetheless, some circumstances can justify a departure from bankruptcy's norm of equal treatment of creditors with similar legal rights so that the discrimination is not unfair.' 7 Existing justifications for discrimination do not support the favorable treatment that some reorganization plans propose for active, workers and retirees. This Article argues that such treatment is not the type of fair discrimination that is allowed by the Code. One justification for discriminatory treatment is that some creditors would receive more outside of bankruptcy than others.' 8 This is not true when comparing retirees and bondholders. A second argument is that a claim can fairly receive a higher return if the creditor holding the claim contributes to the reorganization.' 9 This Article argues that a better understanding of these cases is that the debtor does not, in fact, discriminate in favor of a claim; rather, it compensates the creditor for the new value given. 2° In any case, the contribution argument fails 
725, i 129(b)(2)(A)).
13. See id. at 617-38. 14. 11 U.S.C. § 1123(a)(4). [Vol. 37:25 on its terms. It cannot justify the preferential treatment of retirees because they will not contribute to the reorganization. Nor can it justify the treatment received by active workers because the payment is not reasonably tied to their contribution. 2 ' Most of the arguments made in support of a greater recovery for workers and retirees are normative. They rely on neither the treatment that active workers and retirees would receive outside of bankruptcy, nor their contribution to a reorganization, but on their poverty and their inability to protect themselves prior to bankruptcy. 22 These normative arguments are weak. Involuntary creditors such as tort claimants can make at least as compelling a normative argument for special treatment, but there is no support in the existing cases or commentary for the claim that creditors should receive more on account of their poverty or their inability to protect themselves. 23 Still, a court might allow a plan to favor creditors it deems to be deserving or needy. The court would be wrong to do so for two reasons. First, in other contexts, the Supreme Court has resisted efforts of bankruptcy courts to seize on language in the Code that seems to grant them equitable powers to rewrite priorities in bankruptcy. 24 Second, the argument that workers deserve more than other creditors is not as compelling as it might seem. 25 The above analysis assumes that a disfavored class of claimants votes against the plan. A major creditor in Stockton's bankruptcy, however, has made similar unfair discrimination arguments, despite class approval of the plan. 26 It did so by trying to import unfair discrimination into another testthat the plan must be proposed in good faith. 27 This Article argues that this test is incorrect; Congress chose a class-based standard for a reason. The creditor's other arguments, however, have merit. More specifically, this 21 Article concludes that Stockton has sought to evade the unfair discrimination standard by abusing its power to classify claims, and that the plan does not in fact treat members of the same class equally. 2 8 Section I describes the existing understanding of the role of the unfair discrimination standard in bankruptcy reorganization. Section II applies this standard to municipalities' attempts to pay active workers and retirees more than general unsecured creditors. Section III examines Stockton's effort to evade this test through classification.
Id. § 1129(b)(I

THE ROLE AND CONTENT OF THE UNFAIR DISCRIMINATION
STANDARD
Under Chapter IX of the Bankruptcy Act,' 9 applicable until 1978, ajudge could not confirm a municipal reorganization plan without the consent of each class of creditors. 3° With the exception of the Detroit and Stockton bankruptcies, 3 1 all municipal reorganization plans under Chapter 9 of the Bankruptcy Code have been confirmed with a unanimous vote by class. 32 However, Chapter 9 incorporates Chapter 11 's cramdown power. 33 This power allows the judge to approve the plan over the objection of a class as long as the plan meets bankruptcy's fairness standards with respect to that class. 34 Bankruptcy law contains two tests for horizontal fairness in reorganization. First, if the debtor places claims in the same class, either the claims must receive the same treatment, or holders of disfavored claims must consent to their inferior treatment. 35 Because it requires equal treatment, this test ensures intraclass fairness in everything but name. 36 [Vol. 37:25 that rejects the plan. 37 By its terms, this test ensures interclass fairness. The same language prohibiting unfair discrimination appears in the other reorganization chapters as well. 38 Some commentators believe that the test for unfair discrimination differs depending on whether the debtor is reorganizing in Chapter 11 or in Chapter 13 .
3 9 This Article disagrees. The choice of bankruptcy relief has nothing to do with the requirement that the reorganization plan not unfairly discriminate against a class of claims. Although the different bankruptcy chapters offer different types of relief for debtors, the standard of unfair discrimination applicable in those chapters remains the same. 40 Similarly, the standard of unfair discrimination is the same across bankruptcy chapters, even though some chapters differ as to the party with standing to object to unfair discrimination. 4 1 Finally, a limitation on the application of the standard in a chapter does not mean that unfair discrimination has a different interpretation in that chapter. 4 2 The unqualified incorporation of the same "not discriminate unfairly" language into each of the reorganization chapters reinforces this conclusion. 43 Case law also supports this conclusion, relying on
39. See Markell, supra note 16, at 244-46. Judge Rhodes made a similar argument in the Detroit bankruptcy, stating that courts should apply a more lenient unfair discrimination standard in Chapter 9 because "the purpose of chapter 9 is to restructure the municipality's debt so that it can provide adequate municipal services" and because "chapter 9 leaves the municipality in control of its affairs while facilitating its debt restructuring. " Pa. 1938) , such objections were unnecessary. The bankruptcy judge was required to assess independently whether the plan unfairly discriminated against a class, see II U.S.C. § 766(3) (1946) (requiring that a plan be "fair and equitable"),just as a bankruptcy judge today must independently determine that a plan is feasible under the Bankruptcy Code, see id. § 1129 (a)(1 1) (2012).
42. See II U.S.C. § 1322(b)(1) (indicating that a Chapter 13 debtor's plan may discriminate in favor of a consumer claim for which the debtor has a co-debtor).
43. See id. § § 901(a), 1129(b)(1), 1322(b)(1).
interpretations of unfair discrimination in Chapters 9, 11, and 13, without regard to the bankruptcy chapter in which the standard appears.
44
Courts generally state a standard of unfairness based on a four-part "test." According to the test, discrimination is fair only if: (1) it has a reasonable basis; (2) it is necessary to carry out the plan; (3) it is proposed in good faith; and (4) it is related to the basis for the discrimination. 45 This "test" is poorly designed. The requirement that the discrimination be proposed in good faith is superfluous, given the separate requirement that the reorganization plan be proposed in good faith. 4 6 In addition, only the second requirement is informative. 47 If a plan cannot be implemented without disfavoring a class, the discrimination is necessary to implement the plan. This demanding requirement is unlikely to be met in most cases. 48 Without an alternative plan that is otherwise preferable but does not disfavor the class, the discrimination against the class is fair. The other factors are uninformative. Discrimination that has no reasonable basis is irrational, arbitrary, and therefore, unfair. For its part, discrimination that is unrelated to the basis for discrimination is unfair. As for the third requirement, a plan calling for discrimination that is proposed in bad faith, solely to harm the disfavored class, is also unfair.
Cases involving different treatment of coequal classes are difficult and controversial in part because their resolution requires application of a standard of unfair discrimination. 49 The trouble with the four-part test is that it does not [Vol. 37:25 tell a court which considerations make a difference in treatment that is reasonable, nor does it describe the permissible range of differences in treatment. It merely tells the court what the court already knows: that a reasonable basis for a difference in treatment or a difference in treatment within a permissible range is fair. Nearly all courts and commentators recognize a presumption of unfair discrimination if one class of claims or interests receives a much higher rate of recovery or is exposed to less risk than a coequal class of claims or interests. 50 The difficulty is determining the point at which the disparity in distribution or risk triggers the presumption. Without a standard of unfair discrimination, setting the presumption at one point rather than another is arbitrary.
A. Equal Treatment and Unfair Discrimination
The Bankruptcy Code and case law applying it suggests a standard of unfair discrimination. Bankruptcy law begins with a principle of equal distribution among creditors: creditors share equally in proportion to their claims. 5 ' Nonetheless, the Code explicitly recognizes departures from this principle of pro rata sharing by giving some claims priority over others. 52 For example, certain tax claims are given priority over other unsecured claims. 53 The Code also gives effect to priority established by contract between creditors. Thus, if one creditor agrees to subordinate its interest to another, the Code honors the agreement. 5 4 Finally, the Code recognizes property rights created outside of bankruptcy that give some creditors priority over others. For example, it generally gives effect to nonbankruptcy-law rules that give a secured creditor priority with respect to its collateral over a general creditor. 55 Subject to these important exceptions, the Code enforces a principle of equal treatment of claims. This is the principle that courts routinely recite. Bankruptcy's standard of unfair discrimination includes the principle of equal treatment, but allows for unequal treatment if that treatment is fair. 57 In this way, the Code's unfair discrimination standard is a further exception to the bankruptcy principle of pro rata sharing-a principle of equality. A class is discriminated against if what it is promised under the plan is different from what is promised to another class holding the same claims with the same priority. 8 In a straightforward way, the plan treats the disfavored differently from the favored class-unequally. However, the Code's standard of unfair discrimination prohibits the different treatment only if the different treatment is unfair. 59 Promising Class A 50% and Class B 75% payouts of their respective claims does not by itself unfairly discriminate against Class A. Because the Code permits discrimination if the difference in treatment is fair, the standard of unfair discrimination requires more than a violation of the principle of pro rata sharing.
Although the Code does not say when discrimination is fair, case law and common sense do. Case law recognizes circumstances in which there is good reason for the reorganization plan to treat two classes of claims differently. In these circumstances, the different treatment is found to be "fair." Four circumstances can be identified in which a plan might propose to favor one class over another: (1) when the favored class has priority over the disfavored class; 60 (2) when a class contributes value to the debtor; 6 1 (3) when it is necessary for the plan to favor one class over another; 62 and (4) when the plan favors one class over another for reasons other than contribution or necessity. 63 Courts have deemed the different treatment fair in the first three types of circumstances. Subsection B describes the four categories of circumstances, and Section II argues that neither the Code nor case law allows different treatment in the fourth circumstance.
B. Fair Discrimination
As stated above, a departure from the Code's principle of equal treatment might be fair in four circumstances. The Code or the predominant case law recognizes three of the four circumstances. The fourth scenario is controversial and finds no support in the Code or in relevant cases. [Vol. 37:25
Priority
The Code recognizes the priority of certain claims over others.6 Because a claim with priority is paid before one without priority, the claims are treated differently. It cannot be unfair discrimination, in the relevant sense of the phrase, for a plan to pay different amounts to priority claims than to other claims. Otherwise, a plan could not respect both the Code's priority scheme and the unfair discrimination standard, unless the debtor was solvent. Courts agree, finding that the standard applies only when the plan proposes to pay different classes of claims having the same priority. 65 Thus, a plan does not unfairly discriminate against junior claims when it proposes higher payouts for senior claims. The category of priority is fairly obvious and uncontroversial.
Contribution
Contribution is another circumstance in which different treatment of creditors is fair. 66 If a plan promises to pay one creditor's claim more than the claims of other creditors in exchange for that creditor's contribution to the reorganization, the plan does not treat the disfavored creditors unfairly. The contributing creditor's favorable treatment is on account of its contribution, not on account of its prepetition claim. Predominant case law considers the difference in contribution to justify a difference in treatment. 67 To better understand this argument, consider facts that are not ordinarily thought of as involving unfair discrimination. Assume that a debtor's plan promises to pay all unsecured creditors 50% of their claims. One creditor is a supplier and continues to deliver widgets to the debtor during the reorganization process. In exchange, the debtor promises to pay the supplier some additional amount for the new widgets, say $100. The other creditors might argue that the supplier's $100 claim should not be allowed as an administrative expense because it is not an actual and necessary cost of preserving the estate. 68 Suppose, however, that the debtor pays the supplier before the plan is confirmed, under its authority to use assets in the ordinary course of business. 6 9 Under existing law, a creditor in a class that rejects the plan can object and argue that the $100 payment constitutes unfair discrimination because the payment was really on account of the supplier's 7 ' the first modem unfair discrimination case. In Avon Park, in a Chapter IX arrangement under the Bankruptcy Act, the municipality contracted with an agent to help obtain the necessary acceptance by creditors. 7 2 The agent was also the municipality's creditor. 73 The agent received a fee collected from bondholders that was calculated differently depending on whether the bondholders sold their interest coupons to the party. 74 Because the lower court found that this fee was reasonable in light of the services provided, it concluded that the compensation did not discriminate unfairly in favor of the agent. 75 However, the agent also purchased bonds at a discount, and the lower court did not determine the reasonableness of the profit that the agent would earn on these bonds.
7 6 The Court considered this reversible error.
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Avon Park stands for the proposition that a court applying the unfair discrimination standard must consider all of the benefits received by the creditor on account of its claim in the reorganization, not just those designated as the repayment of its claim under the plan. 78 Discrimination is fair only if it is reasonable, taking into account the contribution made and all of the benefits realized by the party. 79 The more frequent unfair discrimination cases do not involve cash payment for a creditor's contribution. Instead, they usually involve favorable treatment of the creditor's prepetition claim in light of its contribution to the [Vol. 37:25 reorganization. 80 In such a scenario, the debtor argues that the favorable treatment is not on account of the claim, but on account of the creditor's contribution. 8 The debtor pays for the contribution by increasing the payment of the creditor's prepetition claim rather than in cash. Nonetheless, the proposition stated in Avon Park still applies. How the debtor structures the payment to a creditor for its prepetition claim and its new contribution is merely a formality. Courts must examine the substance of the transaction to ensure that a creditor is not receiving more on account of its prepetition claim than other creditors receive on their claims with the same priority. 2 The task is a little more difficult when the debtor formally structures the payment for the contribution as a repayment of the prepetition claim, but a court can still calculate the additional recovery awarded to the contributing creditor and ask whether this is a reasonable price for the creditor's services.
Necessity
Favorable treatment of a class might sometimes be needed to confirm a reorganization plan. 83 Without favorable treatment, the only alternative could be to liquidate the debtor's assets, either as part of a Chapter 7 case or a Chapter 11 liquidating reorganization.
Some cases designated as necessity cases are better understood as contribution cases. For example, assume that the debtor wants to offer a greater recovery rate to a favored supplier or its existing workers because it fears that they would refuse to deal with the debtor otherwise. The debtor's 80. See, e.g., Markell, supra note 16, at 241. 81. The contribution exception is similar to the new-value exception to the absolutepriority rule. In the new-value context, debtors argue that a holder of a junior claim or interest is not receiving value on account of their claim or interest but rather in exchange for some new value or contribution made. Although the Supreme Court has not affirmed the new-value exception, it has said that the exception, if it exists, must be limited to ensure that the new value is at least as valuable as what the holder of the claim or interest receives. See Bank of Am. Nat'l Trust & Sav. Ass'n v. 203 N. LaSalle St. P'ship, 526 U.S. 434, 458 (1999). More specifically, the Supreme Court insists that the new value be "in money or in money's worth" and that the exchange be subject to a "market test." See id. at 445, 458 (quoting Case v. L.A. Lumber Prods. Co., 308 U.S. 106, 122 (1939)). Similarly, the contribution exception to the unfair discrimination standard requires that favorable treatment under the plan be on account of the contribution, not on account of a prepetition claim. The required form of the contribution and the test for its presence are separate matters that this Article does not address. argument is best understood as favored treatment based on contribution: the proposal is to pay for the supplier or workers' contributions in supplies or labor by favoring their prepetition claims. Following Avon Park, courts should ask whether the value of the contributed supplies or services is commensurate with what the debtor gives to the favored creditor under the plan plus any other consideration paid. 84 If not, their enhanced recovery will reduce the total creditor recovery and must come at the expense of the disfavored creditors. In these circumstances, courts should reject the plan as unfairly discriminatory.
Other cases are genuine instances of necessity. For example, full payment of wage claims might be the price of a labor union's continued cooperation, which the debtor needs to stay in business. 85 If these claims are not paid, the union may induce potential buyers not to purchase the debtor's products. Here, the labor union is not contributing something to the debtor. Payment of wage claims is merely the price of the union not carrying out its threat. 86 If the alternative is liquidation, the test is one of profitability. Favorable treatment is fair when it is necessary for the profitability of the reorganized debtor. 87 The proposed wage payment therefore does not unfairly discriminate against the debtor's disfavored creditors.
The profitability test of necessity requires a showing that without the favorable treatment, the reorganized debtor would operate at a loss and be forced to liquidate. The debtor must establish that suppliers or employees would fail to continue providing goods or services, even at a competitive rate of return, unless the reorganization plan treated their prepetition claims favorably. 88 The showing is likely to be credible in very few plans. More important, the profitability test of necessity has no application to municipal bankruptcies under Chapter 9. This is because the purpose of a municipality's Chapter 9 bankruptcy is only to relieve the municipality of its burdensome debt obligations, not to efficiently redeploy its assets. 89 [Vol. 37:25 municipality from its debts only requires the municipality to generate sufficient revenues to pay creditors the amounts promised under the plan, consistent with maintaining basic municipal services. 90 It does not require the municipality to generate revenues in excess of operating costs. The profitability test can be modified in the case of municipalities to allow favorable treatment of a class only if, without the treatment, the municipality could not carry out its plan. Even as modified, however, the test remains strict. It requires establishing that employees or suppliers of goods or financing will refuse to continue providing their inputs, even at a competitive rate of return, unless their prepetition claims are favored. This showing is unlikely to be made successfully in most circumstances.
The necessity justification has a lot in common with the doctrine of necessity or critical vendor payments. Judge Easterbrook's opinion in In re Kmart Corp. 9 ' is instructive. Critical vendor payments are full repayments of favored creditors at the outset of bankruptcy. 92 They amount to fair discrimination in favor of the critical vendor prior to the confirmation of the plan. 9 3 In Kmart, Judge Easterbrook accepted the possibility that the Code could authorize critical vendor payments. 94 Nonetheless, he denied the debtor's authority to make them because he found that the debtor failed to demonstrate that the critical vendors would otherwise refuse to supply it, or that the disfavored creditors would be made better off. 95 Judge Easterbrook further argued that it will be hard for the debtor to make such a showing, in part because the debtor offers a credit enhancement to assure suppliers of the authority of a court to order the municipality to dispose assets or increase fees or taxes. See amend. X to support the proposition that bankruptcy courts are unable to dispose of municipal assets without the debtor's consent).
90. See II U.S.C. § 928(b) (stating that liens on special revenues shall be subject to the municipality's necessary operating expenses).
91. Courts that allow "necessity" to justify discriminatory treatment in a reorganization plan should require debtors to demonstrate true necessity.
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They often do not. 99 The debtor should be required to demonstrate that it could not use alternative means to secure future goods or services such as letters of credit or the full funding of its pensions. Too often, however, courts approve discrimination on a mere assertion of need.' °O ne circumstance that can occur in a Chapter 11 reorganization might fit under the necessity category. Assume that a debtor files for bankruptcy in Chapter 11. The debtor has a creditor with an undersecured nonrecourse claim and a number of trade creditors with unsecured claims against it. Unless the undersecured creditor elects to have its entire claim treated as secured, § 1 111 (b) deems the undersecured nonrecourse claim to have recourse against the debtor in Chapter 11. 101 Suppose that the creditor does not elect to have its entire claim treated as secured. In this case, the creditor is deemed to hold two claims: an unsecured claim in the amount of the deficiency, and a secured claim in the amount of the value of the collateral. 10 he debtor has not demonstrated that its treatment of Midwest's claim is necessary to successfully reorganize, or that it could not carry out a plan of reorganization that did not discriminate between Class III and Class IV."); In re ARN LTD. Ltd. P'ship, 140 B.R. 5, 12 (Bankr. D.D.C. 1992) (refusing to justify discrimination based on "speculation" that discrimination was necessary).
11U.S.C. § IIII(b)(2012).
Id. § 506(a)(1).
[Vol. 37:25 debtor's reorganization plan puts the deficiency claim and the claims of the trade creditors in different classes and proposes to pay the trade creditors in full and the deficiency claim nothing.1 0 3 Finally, assume that the goingconcern value is insufficient to pay both the deficiency claims and the trade creditors in full, but that the liquidation value of the debtor's assets that do not serve as collateral for the undersecured claim is sufficient to pay the trade creditors in full. The creditor votes its deficiency claim to reject the plan.
On these assumptions, the plan arguably does not unfairly discriminate against the deficiency claim. This is because Chapter 11 requires a claim holder to receive under the plan at least as much as it would receive in a Chapter 7 liquidation, unless it has accepted the plan.
10 4 In a Chapter 7 liquidation, the nonrecourse creditor has no deficiency claim and therefore receives no distribution on account of it.' 0 5 By contrast, under the ongoing assumptions, in a Chapter 7 liquidation, the debtor has sufficient assets to pay the trade creditors in full. As a result, the trade creditors can block any Chapter 11 plan that does not propose full payment. Because the debtor's going-concern value does not allow for the full payment of both the trade creditors and the deficiency claim, only a plan that discriminated between the claims can be approved.1 0 6 Thus, the plan's discrimination in favor of the trade creditors is necessary. Although the circumstance described can arise in a Chapter 11 reorganization, it cannot arise in a Chapter 9 municipal bankruptcy. This is because unlike Chapter 11, Chapter 9 does not give a nonrecourse claim a deficiency.' 0 7
"Other"
Falling under the "other" category are circumstances in which favorable treatment of a class is fair without priority, contribution, or necessity making it so.
This residual category includes favorable treatment based on administrative convenience. 108 Occasionally, providing for an equal proportionate distribution among coequal classes might not be cost- justified. 1 0 9 Valuing different sorts of consideration to be given to different classes to assure that they have exactly the same present value can be costly. The differences can be slight enough not to justify the effort needed to assure an exactly equal proportionate distribution. Alternatively, significant bookkeeping costs can be incurred in paying the members of a large class of creditors over time to assure that they receive exactly the same present value as other coequal classes."° In these circumstances, administrative convenience allows differences in treatment to be fair.
The cases do not usually address administrative convenience.' However, they rely on the standard of unfair discrimination to justify different treatment. Some courts require demonstration of a "reasonable basis" for favorable treatment. 12 This requires the plan proponent to establish the basis for the treatment. A showing that even the disfavored class benefits from avoiding a costly valuation exercise establishes a reasonable basis for a small difference in the percentage of payments between coequal classes. " 3 A line of cases invokes the rebuttable presumption that a plan that provides for a materially greater percentage recovery to a coequal class unfairly discriminates against the disfavored class." 4 Small differences in payments promised to coequal classes do not trigger the presumption, because they are not material." 5 The absence of the presumption aids the plan proponent, by easing the burden of proving that administrative convenience makes the Another circumstance unrelated to priority, contribution, or necessity that in principle could justify favorable treatment is the favored creditor's status. Moral notions of fairness, including a creditor's vulnerability or need, might argue for favoring the creditor's claims over coequal claims. Nonetheless, case law rejects this basis for discriminating against creditors. The majority of cases find that a creditor's status as unsecured tort creditor or holder of a nondischargeable student debt is an insufficient ground for giving the creditor's claim preferential treatment." 7 Similarly, the terms of a debt, such as its length, alone do not justify different treatment from claims with the same priority." 8 Courts reason that the character of the creditor or nature of its claim is not a permissible basis for favorable treatment unless the Code gives the creditor's claim priority. Even the courts that allow favorable treatment of nondischargeable student debt do so based on a statutory argument for the treatment.19 A reasonable inference from the case law on the subject is that moral notions of fairness that find no support in the Code do not inform the unfair discrimination standard.
II. UNFAIR DISCRIMINATION: MUNICIPAL WORKERS AND RETIREES
Part I identified four categories of discrimination that might be fair: (1) favorable treatment in recognition of a legal priority enjoyed by the favored creditor; (2) favorable treatment in recognition of a contribution made by the favored creditor; (3) favorable treatment necessary for a successful reorganization; and (4) favorable treatment supported by "other" considerations. This Part evaluates whether the justifications organized by these categories allow a municipality's reorganization plan to favor the prepetition claims of the municipality's workers and retirees. Although the priority and contribution categories find firm support in the Bankruptcy Code and existing case law, this Article argues that they cannot justify a municipality's decision to provide a greater recovery for retirement claims of active and former workers. The necessity category provides a bit stronger justification for the preference, but it is unlikely that municipalities could offer sufficient proof to justify discriminatory treatment. On the other hand, they may not have to. A court faced with strong political pressure to approve a plan may seize on the necessity argument to justify a departure from the norm of equal treatment. In the final, "other" category, is the argument that considerations of fairness unrelated to those organized under the other categories allow active and former workers better treatment under the plan. The little case law that exists on this matter clearly rejects creditor need as a basis for better treatment, and this Article agrees. Moreover, case law aside, the fairness case for preferring retirees and active workers to other municipal creditors is not compelling.
A. Priority
Part I noted that bankruptcy law frequently departs from the norm of equal treatment by granting some claims priority over others.' 20 The pension claims of retirees and active workers do not enjoy a general priority over other unsecured claims.' 21 Even the modest wage priority applicable in other bankruptcy chapters does not apply in Chapter 9.122 If applicable nonbankruptcy law or the funding practices of municipalities were different, retirees and active workers could have priority over general unsecured claims. State statutory liens or trusts could give workers' claims priority with respect to a municipality's tax revenue, and these liens are respected in bankruptcy. The workers may be able to use this theory to claim priority with respect to the funds that have been set aside. 1 27 However, bankrupt municipalities have drastically underfunded their retirement obligations. 128 Other claims of worker priority are equally unavailing. Although supporters of higher recovery rates for retirees and active workers sometimes cite state constitutional provisions that limit the impairment of pension rights, the provisions merely confer on pensions contract rights with the same priority as under other contracts, including municipal bonds. 1 29 In Detroit's bankruptcy, Judge Rhodes cited Michigan's constitutional protection of pensions to justify the plan's preferential treatment of Detroit's workers and retirees.'
30 First, although he restated his view that the state constitutional provision has no effect in bankruptcy, he considered it an expression of the "considered judgment of the people of the State of Michigan .... that is entitled to substantial consideration and deference.' 3 ' Second, Judge Rhodes believed that this constitutional provision gives Detroit's workers and retirees a reasonable expectation of preferential treatment in bankruptcy and that this expectation should be honored.
32 Both arguments are inconsistent with his earlier finding that the protections afforded to pensions under Michigan's constitution merely afforded them the same protection afforded to all other contracts and did not give pensions any "extraordinary protection.' 3 3 If, under the Michigan Constitution, pension commodities or products); MINN. STAT. § 27.138 (2012) (Wholesale Produce Dealers' Trust) (holding the produce and products of produce of a wholesale produce dealer and proceeds in trust for the benefit of unpaid sellers).
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B. Contribution
Courts sometimes allow the plan to provide a greater recovery for some claims because the holder of these claims contributes something to the reorganization.
6
The logic is that the additional recovery is not really on account of the claim but rather serves asconsideration for the contribution.,
37
In these cases, the plan does not discriminate in favor of the claim; it discriminates in favor of the contribution, which is unobjectionable. It is easy to see how one could use this argument to justify a greater recovery for at least some active municipal workers. These workers will contribute their labor to the municipality after the bankruptcy filing. The city can pay the workers with wages, new pensions, and other postbankruptcy employee benefits. However, the other claimants should not object if the municipality structures the workers' compensation so that some of it is received as a repayment of prebankruptcy claims. At least, they should not object as long as the total value of the compensation is commensurate to the workers' contribution or the market cost of acquiring replacement labor.
The problem with the contribution justification is that the greater recovery received by many active and former workers will vastly exceed the contribution they make to the municipality's recovery. This is certainly true of the retirees, as they contribute nothing to the city's reorganization; they have retired. Many active workers will also retire very soon, making it implausible that the greater recovery they receive is reasonable when "measured by the services rendered."' ' 38 In short, the contribution argument could, in theory, justify a narrowly tailored program that favored specific workers likely to stay with the municipality for a considerable period of time and work for below market wages and benefits. It cannot justify the favorable treatment actually proposed by bankrupt municipalities. 
C. Necessity
Although municipal debtors cannot justify a greater recovery for retirees with a contribution argument, they may be able to make a necessity argument. They would argue that the municipality needs the goodwill and cooperation of its active and future workers, and the municipality must purchase this goodwill by repaying the retirees. In other words, they would argue that active and future workers would be reluctant or unwilling to work for a municipality that breaks promises to its workers.
While this necessity argument is theoretically plausible, it is unlikely that a bankrupt municipality could actually demonstrate the requisite necessity. Courts should require substantial proof of the relevant reluctance before crediting a necessity argument. Otherwise, the argument is too malleable. Just as a municipality can advance a vague claim of necessity for paying its workers more than other creditors, it could advance similar vague claims of necessity for paying any of its other creditors more than the workers. For example, a city may argue that it is necessary to pay its bonds in full so that it can access capital markets in the future. The argument is initially implausible, because municipalities in bankruptcy have been able to obtain exit financing without proposing to pay defaulted debt in full. 139 Cases in which courts credit an allegation of necessity based on a bare assertion make bad law.' 44 The analysis in Chapter 9 is more complicated. Although a Chapter 9 debt adjustment plan cannot be confirmed unless it is in the best interest of the creditors, 45 Congress did not specify the standard of best interests in that chapter. A liquidation floor is inapplicable in Chapter 9, since municipalities are ineligible for Chapter 7 relief and cannot be liquidated. 46 "Best interests of the creditors" in Chapter 9 could be interpreted to mean that an individual creditor can demand at least as much as it would have received if the case had been dismissed and it had enforced its claim against the municipality.
47 But courts interpret the phrase to state a collective test. '48 Under this test, a plan is in the best interests of the creditors if it gives the group at least the amount that they would receive were the municipality to undertake to make reasonable efforts to repay them.1
49 If "best interests of the creditors" states the collective 143. See I I U.S.C. § § 1129(a)(7), 1325(a)(4) (2012). 144. In theory, one could extend the necessity argument to a case in which the debtor could approve a plan of reorganization that did not discriminate among creditors, but that discrimination allows for an alternative plan with a much greater total distribution. For example, assume that a firm must provide a creditor with favorable treatment if it is to continue its most important product line. This discrimination may not be necessary for a reorganization; the firm could continue with its remaining product lines, but the reorganized firm may be much more profitable if it can discriminate. If a court were to extend the necessity justification to such a case, it is not enough to ensure that the disfavored creditors receive at least as much as they would have received in a liquidation. They should receive at least as much as they would have received in the alternative plan of reorganization. One could extend the same argument to Chapter 9; if courts use necessity to justify discrimination that is not actually necessary to approve any plan of reorganization, they should ensure that the disfavored creditors receive at least as much as they would in an alternative feasible plan that did not discriminate.
145. See I I U.S.C. § 943(b)(7 test, courts applying the unfair discrimination standard in Chapter 9 need to ask whether the disfavored creditors as a group received more than they would receive compared to a specified floor. A plausible floor is dismissal: discrimination is fair only if the plan gives each disfavored creditor at least as much as it would receive had the Chapter 9 case been dismissed and it had enforced its claim against the municipality. 50 Given that some of the disfavored claims in large municipal bankruptcies are to receive a return that is effectively zero,' 5 ' it is hard to imagine that the discrimination helps them. In addition, the debtor should have to show that the discrimination is actually necessary to secure the goodwill and effort of future workers, and that those workers who refused to work for a municipality that failed to pay its retirees could not be replaced. A municipality is unlikely to be able to make these showings. Active and future workers may be reluctant to work for a municipality that failed to honor its commitment to pay retirees the amounts promised to them just as suppliers may be reluctant to deliver goods to a company that failed to pay its trade creditors in bankruptcy. However, a municipality could allay the fears of the active and future workers that their pensions will also be at risk either by fully funding their pensions or contracting with a third-party insurance company so that the pensions are not obligations of the city at all. 52 These strategies are likely to be costly, but, given the amount owed to existing retirees, it is highly unlikely that they would be more costly than promising to pay retirement benefits in full. 53 
D. Other Considerations
Most commentators who contend that retirees and active workers should recover more than other claimants argue that given their diminished financial circumstances, the workers deserve the greater recovery in light of their past 447 B.R. 752, 766 (Bankr. D.S.C. 201 1) (holding that a plan is in the best interests of creditors when, inter alia, it gives them the greatest economic return from the debtor's assets).
150. The same policy justifications that lead some courts to understand the "best interests of creditors" standard as stating a collective test are likely to cause them to resist a dismissal baseline for the unfair discrimination test.
151. See, e.g., Franklin Summary Objection, supra note 26, at 15 (referring to the city's "de minimis payment" as "not reasonable").
152 service or need. 5 4 Desert or need is a matter of fairness broadly understood, and fairness might allow a plan to favor the claims of retirees and active workers over those of other coequal unsecured claimants. For fairness to justify giving favorable treatment to retirees and active workers, two things must be true. First, retirees and active workers must deserve or need a greater recovery than other claimants. Second, the Bankruptcy Code must allow the favorable treatment of a class based on the desert or need of class members, or on another moral basis. Both parts of the justification are unpersuasive. The moral case for favorable treatment based on desert or need is not compelling. Even if the argument were compelling, the Bankruptcy Code does not allow favorable class treatment based on these moral considerations. This Article addresses the two parts of the fairness argument for favorable treatment in reverse order.
Categorical Discrimination and the Unfair Discrimination Standard
Section 1 129(b)(1), applicable in Chapter 9,155 prohibits unfair discrimination between classes. 1 56 By implication, § 1 129(b)(1) permits fair discrimination between classes. The problem is that the Bankruptcy Code and its relevant legislative history are unclear as to what constitutes fair discrimination. 157 By requiring a court to confirm a plan that does not unfairly discriminate against a rejecting class,' 58 the Code seems to invite the court to rely on its own standard of fairness. 59 A court's standard plausibly could be a moral standard based on desert or need. After all, no Code provision instructs the court to rely on a different standard, and desert or need are moral considerations that arguably bear on fair treatment. In addition, reliance on a moral standard does not exceed a court's authority to invoke its equitable ("The criterion of unfair discrimination is not derived from the fair and equitable rule or from the best interests of creditors test. Rather it preserves just treatment of a dissenting class from the class's own perspective.").
158. See 11 U.S.C. § 1129(b)(1).
159. See Detroit Supplemental Opinion, supra note 5, at 175.
[Vol. 37:25 powers to "carry out" the Code's provisions.16 0 Section 1 129(b)(1) requires. the court to vet a plan for unfair discrimination, and consulting its own moral standards of fairness seemingly fulfills the requirement.
However, closer scrutiny suggests that general moral considerations based on desert or need cannot properly inform the Code's unfair discrimination standard. To date, courts have not determined the fairness of favorable treatment based on moral bases such as a creditor's desert or its need. In fact, cases state that favorable treatment cannot be based on a creditor's status or the terms of its claim. 16' A reasonable inference from these cases is that a creditor's desert or its need also does not make favorable treatment of the creditor fair. A strong argument supports this proposition. The Code recognizes certain nonbankruptcy priorities and in a few instances creates others.1 62 Allowing a plan to favor a class of creditors over another coequal class in effect gives the favored class priority. Because favorable treatment based on generally applicable moral considerations upsets priorities set by the Code, they cannot inform the fair-discrimination standard. Otherwise, these standards effectively supplant priorities decided on by Congress with a court's own scheme of priorities.
The comparison with the Code's grant of the power of equitable subordination is close. The power allows a court to subordinate a creditor's claim to another claim or an interest. 1 63 An unsubordinated claim or interest effectively has priority over the subordinated claim: it is satisfied in whole or part before the subordinated claim receives anything. 1 64 Subordination and fair discrimination both upset priorities established by the Code. The Code puts limits on the power of equitable subordination, and the Supreme Court has added an additional limit: equitable subordination must be based on "principles of equitable subordination,"' ' 65 not on any consideration that seems equitable to a court. In addition, the Supreme Court allows subordination only on the basis of the equities of the particular case. 1 66 This limit prevents a court from subordinating a claim based solely on its priority status. A similar limitation prevents courts from favoring the claims of active and retired workers based on moral standards that are unrelated to the particular circumstances of these claimants. Because bankruptcy courts draw an analogy between unfair discrimination and equitable subordination, 67 it is useful to consider the Supreme Court's logic in an important equitable-subordination case, United States v. Noland.1 68 Noland's logic suggests that a court cannot approve a plan that gives more to the claims of retirees and active workers merely because these claimants are generally more deserving or needy than other claimants. In Noland, the lower courts equitably subordinated a claim for a tax penalty. 1 69 The lower courts reasoned that, although the tax penalty would ordinarily have priority over general unsecured claims as an administrative expense,1 7 general bankruptcy policy favors pecuniary losses over penalties.' 7 Like "unfair discrimination," the power of equitable subordination seemed to these courts to allow a court to use its own sense of fairness or equity to subordinate a claim for a tax penalty,1 72 The Supreme Court disagreed. 1 73 The Court began by noting that the doctrine of equitable subordination predated its inclusion in the Code and that "[t]he normal rule of statutory construction is that if Congress intends for legislation to change the interpretation of ajudicially created concept, it makes that intent specific. The Court has followed this rule with particular care in construing the scope of bankruptcy codifications."' ' 74 The Court then noted that prior to the adoption of the Code courts generally required that the subordinated party have engaged in inequitable conduct, that the inequitable conduct injured the other creditors or conferred an unfair advantage on the subordinated party, and that the subordination "not be inconsistent with the provisions of the Bankruptcy Act." 75 The Supreme Court's logic in Noland suggests that courts cannot properly use the unfair discrimination standard to favor an entire category of claims, such as those of active and former workers. Its rationale for barring categorical subordination also bars categorical discrimination. Giving courts the power to discriminate without regard to the particular circumstances of the favored creditor class effectively alters the Code's established priorities. Congress might have wished to grant courts some leeway to develop the unfair discrimination standard, but it is implausible that Congress intended to grant courts the power to discriminate between creditors on a categorical basis. Like equitable subordination, unfair discrimination requires the showing of an additional element particular to an individual creditor.' 8 ' While equitable subordination arguably requires proof of inequitable conduct, unfair discrimination requires a showing of contribution by members of the favored class or a demonstration that discrimination is necessary to the reorganization. 182 Noland's rationale does not allow a plan to favor a class solely because its members are retirees or active workers.
A court's vague disclaimer that it is not engaged in categorical discrimination does not establish that a plan's favorable treatment of workers is fair. In Noland, the lower courts tried a similar tack with respect to equitable subordination. 8 subordinated, that would be the inevitable result of consistent applications of the rule employed here, which depends not on individual equities but on the supposedly general unfairness of satisfying "postpetition, nonpecuniary loss tax penalty claims" before the claims of a general creditor,84
In other words, a court could not properly reason that active and former workers, as a group, are more deserving of recovery than general creditors.' 85 This categorical subordination is inherently legislative in nature. Congress has explicitly granted some worker claims priority over general unsecured claims, 86 but has chosen not to make this priority applicable in Chapter 9 or extend it to retirement claims.' 87 Therefore, creating a judicial priority for retirement claims is inconsistent with the Code.
A court may, however, engage in truly individualistic reasoning, relying on findings about the particular circumstances of a municipality's workers. For example, it could collect data on their other sources of income and wealth as well as their prospects for other employment. Based on the particular financial circumstances of class members, the court could conclude that the plan's favorable treatment of the class is fair. Noland left unaddressed the question of whether Congress intended to allow courts to equitably subordinate claims without a showing of inequitable conduct. 188 A similar question remains with respect to the unfair discrimination standard: does the unfair discrimination standard allow a plan to favor a class solely on the basis of the status or financial circumstances of its members? The Court could allow the use of the unfair discrimination standard to favor workers or particularly needy creditors, but doing so would radically change the existing law.
Fair Treatment
Commentators who believe that the Code permits reorganization plans favoring retirees and active workers must believe that the favorable treatment is fair. Fairness is a broad moral category, which includes desert and need.' 89
Id. (internal citations omitted).
See id.
186. See II U.S.C. § 507(a)(4) (2012); id. § 901(a) (providing that § 507(a)(4) is inapplicable in Chapter 9).
187. See id. § 507(a)(4) (providing no provision for retirement claims); id. § 901(a) (providing that § 507(a)(4) is inapplicable in Chapter 9).
188. Noland, 517 U.S. at 543. [Vol. 37:25
Cf
Accordingly, it might be argued that fairness permits or perhaps requires giving retirees and active workers favorable treatment because they deserve or need it. Retirees and active workers have contributed services to the municipality and deserve to have their claims satisfied in light of their contribution. In addition, given their modest financial position, retirees and active workers more urgently need to have their claims satisfied than other creditors. Desert or comparative need therefore make it fair for the plan to favor them over the municipality's other coequal creditors. This fairness case for favorable treatment based on desert or need is not conclusive. First, consider desert. Contribution arguably is a basis for deserving a benefit.' 90 Contribution, however, is not sufficient for favorable treatment. This is because there might be others who also deserve the same benefit in light of their own contributions. Although retirees and active workers might deserve payment of their claims based on their past services, bondholders and other contract creditors also have contributed to the municipality's continued operations. They also deserve to have their claims satisfied based on their contribution of capital, assets, or services. Thus, retirees and active workers deserve better treatment only if their contribution makes them more deserving of payment than the municipality's other creditors.
It is hard to see how, in the abstract, retirees and active workers might be more deserving of payment than other contract creditors simply in light of their previous contributions to the municipality's continued operations. There are in fact two problems here. First, it is not apparent that retirees and active workers deserve favorable treatment at all. Both workers and other contract creditors have contributed to the municipality's operations, and there is no reason a priori why one sort of contribution makes the contributor more . This distinction makes contribution potentially relevant to economic desert, not to moral desert. Given the divide, the deserved distribution of assets on account of contribution fits under economic desert. For purposes of argument, we consider contribution a possible basis for moral desert. Although a large topic, the frequently drawn distinction between moral and economic desert marks a difference in both the basis of desert (e.g., virtue versus contribution) and what is deserved (e.g., well being versus income or compensation). The unfair discrimination standard allows a plan's proposed distribution to favor a class only if the distribution is fair. Whether the distribution is fair in turn is a matter of morality in a recognizable sense. For this reason, we suppose that contribution can be a basis for moral desert that makes favorable treatment fair. For the assertion that past service makes retirees deserving of full payment of their pensions, see Biggs, supra note 154.
deserving of payment than the other. Both groups of contributors deserve payment. The trouble is that the insolvent municipality's plan proposes to distribute to classes amounts less than the class members are owed. As a result, paying a particular creditor class more means paying another class less. Because plan assets are scarce, the treatment that one class deserves depends on the treatment another class deserves. 19 ' Thus, retirees and active workers deserve a greater payout only if other contract creditor classes deserve a lower payout. The second problem is that it is unclear how much favorable treatment is deserved, even if retirees and active workers are more deserving than other contract creditors. For example, creditor A might be slightly more deserving than creditor B. Still, desert might not allow paying A in full while paying B nothing. Detroit's bankruptcy plan proposes to pay in full the pension claims of the police and firemen, while paying 15% of the claims of city vendors with contract claims. 1 9 2 Without a metric of deserved treatment, the fairness of a plan's favorable treatment cannot be determined. Given both problems, the case for favorable treatment based on desert has not been made.
In Detroit's bankruptcy the court relied in part on morality to determine the fairness of discrimination under § 119(b)(1). It found that fairness requires resort to the court's "conscience," which is informed by the court's experience and morality. 93 According to Judge Rhodes, the city's mission is to provide municipal services to residents and visitors, and the city's retirees and active workers are part of the "backbone" of the structures that fulfill the city's mission. 194 The court concluded that the city's interest in maintaining its relationships with active workers, and attracting new workers, makes the plan's discrimination in favor of pension claims fair.1 95 This moral rationale for discrimination is odd, as it is based neither on necessity nor contribution. It is not based on necessity, because Judge Rhodes offered no evidence that the discrimination was needed to attract a work force. He did not consider whether Detroit could have used other, cheaper, means of preserving its relationship with its existing employees and motivating and attracting skilled new employees. Contribution also is absent because retirees, by assumption, are not in a position to contribute to the structures that supposedly fulfill the [Vol. 37:25 city's mission. At bottom, the court's conclusion rests on an undefended intuition that morality allows discrimination in favor of pension claims. Now consider need. A plausible view of fairness is that it requires giving priority to those who are worse off. One way of understanding the view is that the well being of those who are worse off has greater weight than the well being of those in a better position.1 96 The basic idea is that benefitting people is morally more important, the worse their position. 1 97 In short, there is a stronger reason to benefit people the worse off they are. Their comparatively poor position makes satisfaction of their needs morally more urgent.1 98 This conception of fairness could justify giving retirees and active workers favorable treatment under the plan. If the financial position of retirees and active workers is inferior to that of other creditors, and satisfying their claims against the municipality avoids making their financial position worse, their claims have more weight than other creditors' claims. 1 99 There is, therefore, a stronger reason to benefit retirees and active workers than there is to benefit the municipality's other creditors. Accordingly, a plan that favors their claims is fair.
The fairness case for favoring retirees and active workers based on comparative need is not compelling. Even if the operative view of fairness is unproblematic, there are problems with its application. For one thing, individual retirees and active workers differ in their financial circumstances, according to the length of their job tenure, their investments, and their opportunities for alternative employment. The variance in the financial positions of members within a class of retirees or active workers likely will be considerable. As a result, the proper weight given to the claims of class members will differ, so that a plan's favored treatment of the class could be fair with respect to some class members and unfair with respect to others. Thus, it cannot safely be concluded that fairness allows the plan to favor retirees and active workers as a group.
Moreover, it is unclear that retirees and active workers are in an inferior financial position to other creditors. Municipalities usually have many 197. See NAGEL, supra note 196, at 66; Parfit, Equality and Priority, supra note 196, at 212-13. 123-24 (199 1). 199. See Beermann, supra note 22, at 1020 (relying on this sort of claim in his conclusion that local pension cuts risk placing older Americans into poverty).
See THOMAS NAGEL, MORTAL QUESTIONS
creditors, including tort creditors and different types of contract creditors. 2 0 0 A tort creditor who is an individual might be in a worse financial position than the municipality's retirees and workers. Similarly, although bondholders might be in better financial circumstances than retirees and current workers because they are wealthier or hold better-diversified investment portfolios, the same need not be true of other contract creditors. And beyond the municipality's creditors are employees of these creditors. These employees might be in a worse financial position than the municipality's workers, who enjoy more generous salaries and retirement benefits. A failure of the municipality's plan to favor creditors employing them could force the creditors to cease operations or reduce their own labor force. Bankruptcy law takes into account only the interests of those holding claims against the debtor. 2°' Morality, however, considers the impact of a distribution of assets on those in poor financial positions, even if they are not creditors of the debtor. 2 Thus, fairness requires taking into account the comparatively inferior position of these employees to give greater weight to the claims of their employers against the municipality. For these reasons, the argument for favoring retirees and active employees based on comparative need is not established.
III. EVADING THE UNFAIR DISCRIMINATION STANDARD
Section II looked at whether a court could approve a plan providing a municipality's active workers and retirees a greater recovery than general unsecured creditors if a class of these general unsecured creditors rejected the plan and raised an unfair discrimination objection. This Section discusses whether a municipality could prevent the disfavored creditors from raising this objection. [Vol. 37:25
A. Claim Classification and Class Rejection
A plan proponent may be able to prevent creditors from raising an unfair discrimination objection. To do so, the plan must put claims held by creditors likely to reject the plan into a class of claims that will vote to accept it. Under both Chapters 9 and 11, classes of claims vote on a plan by a dual voting rule.°3 A class of claims accepts the plan if both a simple majority of claims voted and more than two-thirds in amount of voted claims vote to accept it. 20 4 Otherwise, the class has voted to reject the plan. As a result, even if a creditor votes its claim to reject the plan, the class has accepted the plan if more than half of the claims voted and more than two-thirds in amount of voted claims voted to accept it. Section 1129(b)(1)'s cramdown provision allows confirmation over the objection of a rejecting class only if the plan does not unfairly discriminate with respect to that class. 20 5 The same restriction applies in Chapter 9. 20 6 Thus, only claims in rejecting classes can object that the plan unfairly discriminates against them. Rejecting members of an accepting class have no standing to raise the unfair discrimination objection to reorganization plans in Chapters 9 and 11. 207 Accordingly, the plan can mute the voice of rejecting claims by putting them in a class of claims that reliably will vote to accept the plan. This strategy assures that the class will accept the plan and the unfair discrimination standard will not be applied to the plan's treatment of that class. Predictably, rejecting members of accepting classes objecting to their treatment under the plan will object to the classification of their claims. They will make a three-step argument in support of their objection. First, the rejecting class members will argue that their claims are improperly classified with other claims in the class. 2°8 Second, they will urge that, had their claims been properly classified, the class of which they were members would have voted to reject the plan. Third, they will argue that the plan unfairly discriminates (or would do so) against that rejecting class. Because the unfair discrimination standards of Chapters 9 and 11 are class-based, the most important step in the argument is the first: that the plan improperly classifies the rejecting class members' claims.
2°9 If the classification of their claims is proper, the rejecting members have no right to object that their treatment under the plan unfairly discriminates against them. The rest of the argument, therefore, would fail. Unlike the unfair discrimination standard, relevant Code provisions do not limit the parties who may object to a classification of claims. 210 Thus, any party in interest has standing to contest the classification of claims in a class. A member of an accepting class of claims may therefore object to the classification of its claim even if it cannot object to the treatment of the claim under the plan as unfair. The Bankruptcy Code's regulation of claim classification is incomplete, and courts are divided on the issue. The Code clearly prohibits the plan from placing claims with substantially different legal rights in the same class. 21 ' It allows the plan to put small claims into separate classes when done for administrative convenience, 212 even when the claims are substantially similar. 1 3 However, the Code, says nothing about the permissibility of putting other substantially similar claims into different classes. A minority of cases require that claims having the same legal character be put in the same class. 21 4 Most courts permit the plan to classify similar claims separately as long as there is a legitimate business justification or "reasonable basis" for [Vol. 37:25 doing so.
2 15 Although this test does not provide much guidance, cases often recite a slightly more specific rule: "thou shalt not classify similar claims differently in order to gerrymander an affirmative vote on a reorganization plan. 216 Gerrymandering is fairly easily found if the plan proponent alters the classification of a class in response to a third party's purchase of some of the claims in the class.
2 17 Its response to the sale suggests that the motive for the initial classification was to engineer the class's vote to accept the plan. 2 " 8 In other cases, evidence of the motivation for constructing a class is less clear.
B. Good Faith and Class-Based Standing
A rejecting member of a class that has voted to accept the plan sometimes challenges the plan on grounds independent of the classification of its claim. It objects to the plan on the ground the plan has not been proposed in good faith as required by § 1 129(a)(3), also applicable in Chapter 9.
,9
Because the class-based standing requirement in § 1 129(b)(1) does not apply to § 1 129(a)(3), any party in interest may object that the plan was proposed in bad faith. Thus, a rejecting member of an accepting class seemingly may argue that the plan is not offered in good faith because it unfairly discriminates against the class. The contention appears plausible, because the predominant judicial test for the fairness of discrimination includes good faith as a requirement.
22
Nonetheless, the Code's structure suggests that the rejecting member should not be allowed to make this argument. Sections 1129(a)(3) and 1129(b)(1) are separate requirements. 221 If possible, they therefore should be construed so that both are given effect. Allowing the rejecting member of an accepting class to argue that it is bad faith to propose a plan that unfairly discriminates against it effectively eliminates the class-based standing requirement of § 1129(b)(1). It would allow the class member to rehearse its case for unfair discrimination under the guise of good faith. In substance, the rejecting class member's objection is one of unfair discrimination. It should be treated as such, and not as an objection based on the plan proponent's good faith.
The unfair discrimination standards under § § 1 129(a)(3) and 1 129(b)(1) can both be given effect easily. If the rejecting member of an accepting class's objection to the plan is one of bad faith, unrelated to the fairness of its treatment, the objection is allowable. The rejecting member may raise the objection in its own right, whether or not it is a member of a rejecting class. If, however, the objection alleges bad faith based on the unfairness of treatment under the plan, it is not allowable. Section 1129(b)(1) permits only classes that have rejected the plan to object to their treatment under the plan.
C. Equal Treatment of Claims in a Class
This Article argued above that a court should not allow a member of an accepting class to complain that classes of claims with substantially similar legal rights are receiving better treatment. 2 2 The Code does not recognize an unfair discrimination objection made by a holder of a claim in an accepting 223 class.
However, § 1123(a)(4) requires the plan to treat claims in the same class the same way. 224 The equal treatment rule of § 1123(a)(4) allows the holder of a claim in an accepting class to complain that other claims in the class are receiving better treatment. 225 This preferential treatment may explain why the holders of the other claims in the class are voting for the plan.
Consider a hypothetical. Assume that the debtor is a small business that owes $100,000 to each of ten trade creditors, has a liquidation value of $250,000, and a going-concern value of $500,000. The debtor could propose a plan that gives each trade creditor a note with a present value of $50,000, but this would leave no value for the shareholder. Assume instead that the shareholder proposes a plan that places all of the trade creditors in the same class and pays each $25,000, the pro rata share of the firm's liquidation value. The shareholder would retain all of the equity of the firm, in violation of the absolute-priority rule. However, like unfair discrimination, only the holder of a claim that rejects the plan can raise an absolute priority objection. 2 6 If the shareholder offers sufficiently attractive terms (a "bonus") to the first seven 225. See id. § I 128(b) (allowing a party in interest to object to the confirmation of the plan); FED. R. BANKR. P. 3017(a) (requiring court to hold a hearing on a disclosure statement at which creditors' objections can be considered); id. R. 3020(b)(2) (requiring court to rule on confirmation after notice and hearing of objection to plan).
226. See I I U.S.C. § 1129(b)(2)(B).
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trade creditors who commit to supply to the new firm and agree to vote for the plan, she should be able to secure enough votes. A bonus of $26,000 should suffice because it leaves the accepting creditors better off than they would be under the plan with equal treatment, and this bonus would allow the manager to keep $68,000 in equity. 2 27 The three creditors who were late to respond lose from this arrangement, as their individual recoveries drop by $25,000. A creditor might object that the plan is not proposed in good faith, or that the debtor is not really using the debtor's funds in the ordinary course of business. The better objection, however, is that the plan does not, in fact, treat all claims in the class equally as required by § 1123(a)(4). As a formal matter, the plan gives each claim the same dividend: $25,000, or 25% of each claim. In substance, however, at least some of this dividend should be attributed to the prebankruptcy claim, violating the equal treatment rule of § 1123(b)(4). Although a search reveals no cases applying this logic to find unequal treatment of claims within a class, courts sometimes look to substance over form to determine the amount that a creditor received on its claim. 22 8 This is the logic that the Court used in Avon Park to hold that the debtor could not prove that the plan did not unfairly discriminate against some creditors. 22 9 It is also the reasoning that other courts have applied to rule that plans awarding some claims more than other substantially similar claims do not unfairly discriminate because that additional recovery is really on account of some new contribution. 230 For example, some courts have upheld a greater recovery for the holders of a claim when the holder has waived another claim. 3 227. The accepting creditors are better off because they receive $51,000 (the $25,000 from the plan and the $26,000 bonus) instead of the $50,000 they would receive in a pro rata plan that gave all of the going-concern value to the creditors. The manager can retain $68,000 in equity because the going-concern value is $500,000 and the firm pays a total of $432,000 to creditors ((7*$51,000) + (3*$25,000) = $432,000). The manager may be able to extract much more equity if she can exploit a prisoner's dilemma among the creditors. ) (holding that debtor had not met its burden of proving the absence of unfair discrimination, but not ruling on whether obtaining an offset as an administrative expense could be used as consideration for granting retention of partnership rights to one of two general partners in the debtor business).
There is, of course, the difficult matter of proof and the burden of offering it. In the hypothetical above, this does not matter much because the bargain was explicit. The debtor did not offer a bonus to the first seven trade creditors who agreed to supply goods and services, but explicitly required that they vote in favor of the plan. At least some of the bonus should therefore be attributed to the vote, violating the equal treatment rule. However, a better advised debtor would have dropped the explicit requirement for a vote in favor of the plan, as the favored trade creditors would realize that they could only collect on their contracts if the reorganization plan succeeded. The bargain would be implicit rather than explicit. Although in such cases the allocation of the burden of proof will matter a great deal, it is not insurmountable. If the objecting party bears the burden, it may be able to show an implicit bargain by demonstrating that the trade creditors are receiving substantially above market terms for their goods, even taking into account the risk that they are dealing with a financially weak customer. If the debtor bears the burden of proof, it can show that the terms of the deal are fair. 232 The next Section discusses In re City of Stockton, a recent case that illustrates a real-world example of this argument.
D. Unfair Discrimination and Classification: In re City of Stockton
Questions of claim classification are separate from questions of unfair discrimination. The inquiry into proper classification asks whether there is a legitimate reason for putting a claim in a class, while the inquiry into unfair discrimination asks whether the plan's treatment of the class is fair. Nonetheless, creditors objecting to the plan sometimes argue that the plan improperly classifies their claims because it treats the claims unfairly. This objection makes the question of claim classification turn on an inquiry into unfair discrimination. The argument appears in ongoing litigation in In re City of Stockton. 233 Stockton's reorganization plan proposes to pay the pensions of its current and former workers in full while one bondholder, Franklin High Yield TaxFree Income Fund and Franklin High Yield Municipal Fund (collectively, Franklin), will recover about 0.25% of its unsecured claim ($94,000 of a $35 million claim). 234 Franklin perhaps negotiated aggressively, and the nominal recovery that Stockton's plan offered it might be in retaliation for its hard 232. As a normative matter, it arguably is better to allocate the burden of proof to the plan proponent because the plan proponent has the option of splitting the claims into different classes and relying on the explicit fairness tests. However, there is a more compelling reason for Stockton to give Franklin at least a nominal amount: creditors who get nothing are conclusively presumed to vote against the plan. 236 Although Franklin voted against the plan, enough other creditors in its class voted for the plan for the class to accept the plan. 237 The other claims in Franklin's class were the healthcare claims held by Stockton's former workers. 2 38 These claims were valued in a settlement agreement between Stockton and its current and former workers that required 1,100 holders to vote in favor of the plan.
39
Franklin raised several objections, some of which were based on notions of horizontal equality. It argued that the plan gave the healthcare claims a greater recovery and therefore violated the requirement of equal treatment of claims in the same class. 240 There are two parts to this argument. First, Franklin argued that the plan violated the equal-treatment requirement because it provided the current and former workers with a combined recovery of over 70% while Franklin gets just 0.25% on its claim. 24 1 Bankruptcy law does not require equal treatment of creditors; rather, it requires equal treatment of claims. Consider a creditor that owed $1 million on a loan secured by a $600,000 building. The Code would divide the loan into a $600,000 secured claim and a $400,000 unsecured claim. If the secured creditor received the same 10% recovery on its unsecured claim as the general unsecured creditors, the general unsecured creditors could not complain that the secured creditor is getting an additional $600,000 on its secured claim placed in a separate class. Franklin could have argued that the healthcare claims were not in fact distinct claims from the pension claims. Rather, it argued that some of the return that the retirees purportedly received on account of their pension claim was actually received on account of their healthcare claims. 242 This is the unequal treatment argument outlined in Section III.C.
243
Applying the unequal treatment argument to Stockton's circumstances, the current and former workers are receiving more than a fraction of a percent on their healthcare claims. It is just that as a formal matter, some of the 235. See id. at 57 (noting that "the City's 'offer' of a de ininimis /4 cent-on-the-dollar recovery belies its insinuation that Franklin somehow made unreasonable demands in settlement negotiations over the Plan").
236. compensation is paid in the form of a greater recovery on their pensions.
244
Making the argument more powerful, the recovery on the pensions and the healthcare claims were tied together as part of the same settlement agreement. 245 Part of the consideration for the pension recovery came from the current and former workers' agreement to vote their healthcare claims in favor of the plan. 246 Suppose, however, that Stockton did not explicitly require an affirmative vote by its current and former workers and instead relied on the workers' ability to see that an affirmative vote was in their selfinterest. Franklin might still be able to prove that some of the pension recovery should be attributable to the healthcare claims by showing that the pension claims are receiving a dramatically higher payment than substantially similar claims. Note that this is not the same as a direct challenge of unfair discrimination, as it requires an overlap between the holders of the claims in the favored class and the holders of the claims in the same class as the objecting creditor. The objecting creditor must be able to argue that the debtor is, in fact, buying the favorable votes. To see this, assume instead that Franklin were placed in a class consisting solely of similar bonds and that the holders of the bonds had no overlap with the holders of the pension claims, and that the holders of the bonds still voted in favor of the class (perhaps because they thought that the workers deserved more as a moral matter). Franklin would not be able to raise an equal treatment argument because it cannot argue that the debtor is effectively buying the votes of the bondholders. While we find substantial merit in the argument that Stockton's plan did not offer Franklin's unsecured claim treatment equal to that received by the workers' health claims, Judge Klein did not. He stated that the plan complied with § 1 123(a)(4)'s requirement of equal treatment without directly addressing Franklin's argument. 247 This is somewhat surprising given that he clearly understood that creditors are willing to sacrifice a return on one claim in order to bargain for a hire return on another. In fact, he relied on this very argument to justify the preferential treatment afforded to worker pensions, arguing that the workers were indeed sacrificing as well by accepting a reduction in their wages and other benefits. 24 8 Franklin had a second argument as to why the workers were receiving more for their healthcare claims. It argued that the plan overvalued the size of the healthcare claims by failing to use the present value of future costs. [Vol. 37:25
Failing to discount future claims would be an obvious violation of bankruptcy norms,250 raising the question of why the city would do this. Overstating the size of the claims would not have a material effect on the amount paid to the workers and retirees. Franklin alleges that the failure to discount future amounts roughly doubled the size of the healthcare claims. 25 ' However, the recovery rate on these claims in this class was essentially zero (0.25%),252 and doubling nothing still gives you nothing. 253 The explanation for Stockton's failure to discount probably lies in the voting mechanics. Stockton probably feared that some current and former workers would vote against the plan because they believed they were entitled to have both their pension and healthcare claims paid in full. In this event, with Franklin's opposition, Stockton would have to convince a sizeable number of current and former workers to return their ballots, and this may have been hard to do. Otherwise, under the applicable voting rule, the amount of the claims within the class voting to accept the plan would be insufficient for the class to have accepted the plan. 4 By inflating the size of the workers' claims, Stockton eased its task of soliciting sufficient votes to ensure the class's acceptance of the plan.
Franklin spent a great deal of time objecting to the placement of its claim in the same class as the healthcare claims and in a class separate from the pension obligations and several other bond series that received substantially greater recoveries than Franklin. 255 The reason is unsurprising in light of the discussion in Section III.A above. 256 If Franklin could convince the court that all of the claims belonged in the same class, then the better treatment received by the holders of the pensions and the other bonds would violate the requirement that all claims in a class receive the same treatment. If Franklin could convince the court that their claims belonged in a separate class from the healthcare claims, it could vote to reject the plan and invoke the unfair discrimination standard. Finally, Franklin contended that the classification of its claim was improper because the claim's treatment under Stockton's plan unfairly discriminated against it. 257 The contention assumes that the unfair discrimination standard informs the test for the proper classification of claims. Stockton clearly engineered its classes to obtain a desirable voting outcome within each class. A court applying the no-gerrymandering test, therefore, must ask whether the debtor has a valid "independent" reason to separately classify claims. 258 Stockton could respond that it has an independent reason: it wishes to pay its retirement obligations in full to preserve the goodwill of its current and future workers. This, of course, is the central argument in the unfair discrimination analysis. In this case, whether the classification is permissible turns on whether the plan's favorable treatment of Stockton's workers is fair to Franklin. Franklin's argument was anticipated by the leading bankruptcy treatise:
[T]he separate classification, when coupled with materially different economic treatment of the classes, can have the effect of unfair discrimination among similarly situated creditors. Classes may, by voting for the plan, accept the different treatment, but courts should be cautious about carrying this reasoning too far. Although the "unfair discrimination" standard technically applies only under section 1129(b) when a class has not accepted the plan, a court should consider a confirmation objection based on alleged improper classification raised by a dissenting creditor in an accepting class if the combination of separate classification and materially different treatment results in substantially different economic effects between the two classes and the purpose and effect is other than the debtor's good faith effort to protect its future business operations. 259 The objection to claim classification based on unfair discrimination should not be allowed. Allowing the results of an inquiry into unfair discrimination to determine whether classification is proper not only confuses the question of whether the classification of a claim has a legitimate basis with the question of whether the treatment of the claim under the plan is unfair. Whether the plan has constructed classes to engineer acceptance of the plan is one thing; whether the plan's treatment of a rejecting class is fair is another. More importantly, it enables the opponent of the classification to evade § l129(b)(1)'s class-based standard for unfair discrimination. Although § 1129(b)(1) prohibits a rejecting member of an accepting class from contesting its treatment under the plan as unfair, the objector can raise the same objection as a ground for contesting the classification of its claim. 26 This effectively renders § l129(b)(1)'s class-based unfair discrimination standard inapplicable. The issue is not merely a "technical" one of fitting the standard to the right Code provision, as the quotation above suggests. It is whether courts should allow a creditor to avoid Congress's carefully considered restriction on standing to object to a treatment under the plan as fair. 26 ' The class-based restriction eliminates the holdup power of the objecting class member, because the objector cannot hold the plan hostage to its objection based on unfair discrimination. Allowing the same objection as a challenge to classification effectively reinstates this holdup power, thereby increasing the bankruptcy costs of reorganization.
CONCLUSION
The Bankruptcy Code incorporates a standard of unfair discrimination that it leaves unclear. Nonetheless, bankruptcy's fair discrimination standard has a determinable content that remains unchanged in Chapter 9. The standard does not allow the plan proponent the complete discretion to favor one class over other coequal classes. Instead, case law requires the plan to treat classes equally unless the favorable treatment of a class falls within a limited number ofjudicially recognized categories. These categories limit the types of circumstances in which a municipal reorganization plan may deviate from bankruptcy's requirement that coequal classes receive the same proportionate distribution. Although municipal workers and retirees are sympathetic creditors who attract strong political support, none of the circumstances that allow a plan to favor them apply. Case law aside, the normative case for favoring them is not compelling. Considerations of fairness, such as those based on desert or need, do not support treating retirees and active workers better than other creditors in a municipality's bankruptcy. 
